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1992 AND THE IMPLICATIONS FOR BANKING AND FINANCE -
AN OVERVIEW

Without denying the psychological importance of the date
1992 in arousing a general awareness of Community law, the
rules of the EEC Treaty -relevant to the activities of fi-
nancial institutions remain . those which have been in force
since the end of the transitional periocd, subject to cer-
tain procedural amendments. Hence, this paper is largely
concerned with Community law and banking and finance rather
than with 1992 and banking and finance. What does however
appear to have changed is the political willingness to give
effect to those rules, and financial services are consider-
ed in some detail in the White Paper on completing the In-
ternal Market. In Lord Cockfield's White Paper, emphasis is

put. on the free circulation of "financial products®, with

the suggestion that a similar approach could be taken to
that adopted with regard to the free movement of goods.
When such ar analogy was in fact pursued by the European
Court at the end of 1986, the resuit, as will be seen, was
not perhaps what the Commission expected or desired. Might
it be suggested that the texrm "financial products",
although used in U.K. financial services legislation, is
not very helpful. It seems to imply that financial services
may be equated with goods which can simply be bought and
taken away, whereas the fundamental problem with financial
services in European Community law is that what is on offer
is a continuing 1legal relationship, the very nature of

which may be dependant ﬁpon the local legal system.

In reality financial services are a matter of particular
complexity in the context of the EEC Treaty because they
link the provisions specifically relating to movements of
money, in particular the movement of capital (arts. 67 to
"73) and current payments ({(art. 106), to the general provi-

sions concerning establishment, services and competition,



even if in the view of the European Court, a clear dis-
tinction may be drawn between "means of payment" and goods,
so that means of payment do ?ot benefit from thé principle
of the free movement of goods . They also raise the awkward
political question, going beyond a basic consideration of
the legal texts, as to whether in fact an intégrated market
for financial services or for the movement of capital can
in reality be achieved without a form of control of curren-
cy fluctuations between the excﬁange rates of the curren-
cies of Memper States, or indeed without the development of
‘common currency units, a question which obviously involves
consideration of the scope and'membershib of the Eurogean
Monetary System and‘the use of European Currency Units .

Howéver,'thevaim of this paper'is to deal first_of all with
" the geperal and well-known §:ovisions. on  establishment,
services and cbmpetition as they affect financialzservices
Before‘moviﬁg to the special ;ﬁles which relate to money.

1

‘Establishment

Quite apért from the general 'rules on freedom of establish-
ment, it is worth noting-that in the original form of the
Treaty there were restrictive provisions with regard to
certain aspects of the establishment of financial institu-
tions. The second paragraph of art, 57, as originally
drafted, required the Council to act by unanimity on measu-
res cohcerned with the protection of savings, in particular
the granting of credit and the exercise of the banking pro-
fession. One of the more positive results of the Single
European Act 1is that by virtue of arts. 6 and 16 of that
Act, this special provision with regard to the protection

of savings etc. has been deleted and it would appear that



this is now an area where the Council is to act by a quali-

fied majority in co-operation with the European Parliament.

Establishment as defined in art. 52 of the Treaty includes
the. -‘setting up of agencies, branches, or subsidiaries and
the right to set up and manage undertakings, in particular
companies or firms within the meaning of article 58 (2}. In
the light of this, and providing a first link with the mo-
netary provisions of Community law, it is worth noting tha&
from the outset the directives on the movement of capita%

have required Member States to per%it direct investments ,
direct investments beihg defined as relating to the
establishment and extension of branches of new undertakings
belonging solely to the person providing the capital, and
the acquisition in full of existing undertakings, or parti-
cipation in new or existing undertakings with a view to
establishing or maintaining lasting economic links, and al-
so include reinvestment of profits with a view to maintain-
ing lastipg economic links.

Traditionally in this area of the law, the European Court
has been rather reluctant to mak; a clear distinction be-
tween establishgent and services . However, in the recent
insurance cases , the Court has endeavoured to make a clear
distinction between establishment and services, holding
that if an undertaking is established in another Member
State, even by means of a branch or permanent agency, it
may not invoke the provisions relating to services. Whilst
this may be justifiable on a literal interpretation of the
provisions relating to services, which define services in
effect as econgmic activities that do not fall within the
other freedoms , it is hardly the type of interpretation
which o?%-has learnt to expect from the European Court of
Justice . This judgment appears to have influenced the
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drafting of Council Directive 88/35711, the second insuran-
ce Directive, art. 3 of which in effect deems any permanent
presence, including a mere office managed by the underta-
king's own staff or by a person who is independent but has
permanent authority to act for the wundertaking, as
establishment, but art. 13 of which requires.that underta-
kings established in a Member State should be allowed to
cover certain risks by way of provision of services. How-
ever, whatever form egtablishment ta%gs, it is now clear
from Case 270/83 Commission v France , that Member States

may not treat companies differently @ for tax purposes de-
pending-. dn_the type of establishment present within their
jurisdiction. It was there held that France could not treat
the branches of foreign insurance companies whose main of-
fices were in other Mémber States differently for the pur-
pose of setting off certain tax from those insurance compa-
nies which took thé form of Frénch—based_companies which
were subsidiaries of those foreign insurance companies. In
the light of this it is intriguing to note that the propo-
sed Second Banking Directive distinguishes between bran-
ches and subsidiaries, treating the establishment of bran-
ches like the supply of services from another Member State,
subject in principle to home State control. Furthermore, it
was made clear that there was no way that restrictions
could be'imposed on thf4freedom of establishment in order
to prevent tax evasion . Insofar ‘as an undertaking formed
in one Member State may wish to move its business activi-
ties to another Member State without re-~registering as a
compahy or firm formed under the law of the host State, a
matter which previously had been thought by legal theorists
to raise complex problems of the recognitio?sof the artifi-
cial legal persons of another 1legal systemlﬁ, the judgment
of the Second Chamber in Case 79/85 Segers contains the

statement that it is not relevant that a foreign company



operates sﬁlely in another Member State, requiring such a
company in effect to be granted equal treatment with compa-
nies of the host State despite its registered office being
in another State; admittedly, however, this case was con-
cerned with rather technical matters of social security.
The views of the legal theorists appear, however, to have
been proyegvcorrect in_;Case 81/87 R v H.M, Treasury ex p.

Daily Mail where it was pointed out that companies exist

only by virtue of national legislation and that the Treaty
rules on freedom of establishment did not overcome the na-
tional law problems as to retention of legal personality on
the transfer of the registered office or real head office
to ancother Member State, so that they did notz confer a
right to transfer central management and control to another
Member State. Hence a company incorporated under a system,
such as the French, which requires the "siédge réel" to re-
main in the state of incorporation, will not be able to
take advantage of primary establishment. It was suggested
that in the case of companies, the right of establishment
would usually be exercised by the setting up of agencies,

branches or subsidiaries.

On the other hand, in the light of what has happened in the
financial services sector, it is perhaps worth observing
that where establishment has been effected by natural per-
sons, the European Court has been unwilling to enter into
discussion as to whether a qualification obtained in one
Member State is equivalent to the qualification required in
the host Member State, unless there are rules of either na-
tional orlguropean Community law providing for such re-

cognition .
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Services

Whilst the basic aim of the provisions on freedom of
establishment may be to achieve equal treatment for somebo-
dy establishing himself in a particular Member State with
the nationals or companies of that Member State, equal
treatment with nationals is not necessarily the main pro-
blem with regard to provision of services. This was {sali—

sed in Bhe earliest cases, such as Van Binsbergen , or

Coenen , which in fact both involved the provision of ser-
vices across a border by persons who were nationals of the
country in which the service was to be provided, but resi-
dent in another Member State. If, however, the aim of free-
dom to provide services is the removal of obstacles to the
provision of services rather than equal treatment with host
State nationals, the gquestion arises as to how far such
freedom should go. If a comparison may be made with the
much litigated area of the free movement of goods, it is
widely thought 2Ehat the case-law, particularly the famous
Cassis de Dijon case, has established the principle that

goods sold in one Member State may be sold in another. How-
ever, whilst recognising the fundamental importance of
this principle, the possibly heretical view could be put
forward that in fact Cassis de Dijon represented a restric-

tion of the earlier case—%gw, particularly with regard to
national price legislation , which had held such legisla-
tion to have an effect equivalent to a quantitative
restriction even where it guite genuinely applied on the
same basis to national and imported products, where it had
the effect of making the sale of imported products more
difficult than that of domestic products, if not impos-

sible.

In this wview, the real importance of the Cassis de Dijon
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decision is 1its recognition of the so-called mandatory re-~
quirements, that is requirements which Member States may in
the absence of Community rules impose on goods imported
from other Member States even though that may have the ef-
. fect of restricting or even rendering impossible such im-
portation. It may further be observed that high on this
list of mandatory requirements, comes the protection of
consumers, a matter which was fundamental t23the judgment
of the European Court in the insurance cases . Furthermo-
re, the Treaty itself recognises as legitimate certain
restrictions on the movement of goods laid down in art. 36,
i.e. restrictions justified on grounds of public morality,
public policy and public security, the protection of health
and life of humans, animals or plants, the protection of
national artistic, historic or archeological treasures, and
the protection of industrial and commercial property, pro-
vided, of course, that such restrictions do not constitute
a means of arbitrary discrimination or a disguised restric-
tion on trade between Member States. Nevertheless, it may
still be asserted that it is only because of this case—law
that the authors of the White Paper were able to assert
that the single market could be completed by a specified

number of Directives.

It is therefore intriguing to observe that, despite the ab-
sence of any equivalent of art. 36 in the field of the pro-
vision ©of services, the Court has in fact invented permis-
sible restrictions which parallel art. 36, and possibly al-
so the so-called mandatory réquiremen%i. S50, for example,
the Court has in Case 52/79 Debauve recognised that a
Member State may enforce its public policy with regard to

prohibition of advertising on television services provided

frogsanother Member State, and in Case 67/79 CODITEL v Ciné
Vog -, the Court recognised that intellectual property

————— A

e s et



- 10 -

rights in a film could be protected again against a televi-
sion showing of that film transmitted from another Member
State.

On the otggr hand, the Court has, since its decision in Van
Waesemael , recognised the concept of the .egquivalence of
safeguards, holding that where a Member State requires cer-
tain safeguards to be complied with, the fact that the pro-
vider of the service complies with those same safeguards in
his home State, is sufficient to allow a service to be pro-
vided. All this, it may be suggested, forms a necessary
background to understanding the Court's decisions in the

insurance cases,

The policy issue which is raised is essentially whether the
consumer in the context of the provision of services should
have a choice between paying less and receiving fewer safe-
guardg in return, and paying more and receiving greater
protection, or whether Member States should be permitted to
restrict this choice by insisting on certain minimum safe~
guards that must be met by every provider of the particular
service. The response of the European Court seems to be
that it depends on the economic level at which a particular
activity is carried out, but it is worth again noting the
special protection given to cog;umers, defined in the re-
cent Consumer Credit Directive as a natural person act-
ing outside the scope of his trade or pggfession. To summa-—
rise Case 205/84 Commission v Germany , the Court held

that with regard to direct insurance effected through in-
termediaries, Germany was justified in requiring insurance
undertakings established in other Member States to comply
with its authorisation requirements insofar as they were
necessary to eggure the protection of policy-holders and
insured persons , irrespective of the fact that such insu-
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rance companies may be authorised in their home States,
provided the insurance companies were not requiggd to
duplicate conditions already met in their home State , and
given a situation in which Community law had harmonised
solvency requirements but not the rules rg%ating to "tech-
nical reserves" or conditions of insurance . It was, how-
ever, expressly recognised that there may be situations
where, because of the nature of the risk insured and of the
party seeking insurance, there was no need to protect the
latter by thg2 application of mandatory rules of his or her
national law . In particular, the Court held that, in the
field of co-insurance, there was no justification for the
German requirement that the 1leading insurer should be
authorised by the German authorities, the arguments for
consumer protection not having the same force as in conne-
xion with other forms of insurance since, in the view of
the Court, co-insurance arises in the context of insurance
taken out only by "large undertakings or groups of underta-
kings which are in a position to assess and negotiate insu-—
rance policies proposed to them". This dist%gction has been
followed by the second insurance Directive , which in ef-
fect provides freedom for large risks, but does not really
provide freedom to provide insurance services across front-
iers at the level of ordinary consumers. In any _event, ac-
cording to the Court, Council Directive 78/473 already
provided sufficient co-ordination and co-operation between
supervisory authorities in the Member States. In neither
case, however, did the Court accept that a German require-
ment that the insurance undertakings should themselves be
estab%%shed in Germany had been shown to be indispen-
sible ; indeed, it took the view that such3g requirement

would negate the freedom to provide services .

It may be suggested that the basic 1973 Directive on the

Ve
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Freedom of Establishment and Freedom to Provide Services in
relation tg7the activities of banks and other financial in-
stitutions , in reality became redundant very shortly af-
ter it entered into force followihg the judgments of the
European Court which held that the basiec principles of
freedom of establishment and freedom to provide services
were in fact directly effective. If, however, a general
comment could be made on the subsequent legislation which
has particularly concentrated on what are termed ‘'credit
institutions', it may be suggested that the common feature
of this legislation is to ensure certain common ' standards
of supervision of credit institutions and to ensure that
certain accounting principles are followed by banks and
credit institutions; hence, the emphasis appears to be on
control rather than freedom. The fundamental question is,
of course, how far the one can exist withou%sthe other. On
the. other hand, the unit trusts Directive , which would
appear to have been regarded as the model for future devel-
opment, is: based on the concept that authorisation by the
competent authorit%ss of the- home Memher State is wvalid for
all Member States - essentially the principle urged by
the Commission in the insuranée cases. However, closer ex-
amination shows that Member States may apply their own mar-
keting and 43dvertising rules to UCITS situated¢in another
Member State . The use of home. State contrel is the policy
envisaged in the White Paper, but it is intﬁfesting to note
that: the proposed. Second Banking Directive  distinguishes
between home control of branches. (and of the supply of ser-
vices) and host State-control of the- establishment of sub-
sidiaries, although of course: the latter are by definition
created under local law. In effect it treats setting:up a
branch as if it were provision of services from another
Member State, rather than a form of establishment. It would
be foolish to imagine that Community rules easing the exer-
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cise of freedom of establishment and freedom to provide
services will necessarily be deregulatory in nature. The
implementation of the second Directive is dependent upon
the simultaneous entry into force of Community legislation
on "own funds" and solvency ratios, according to its reci-
tals. A proposal for a Directive on the latter was
published in April 1988 .

It may finally be noted in the context of the Treaty rules
on the provision of services that one specific measure
which has not heen altered by the 8Single European Act is
art. 61 (2) which states that the liberalisation of bank-
ing and insurance services connected with movements of ca-
pital shall be effected in step with the progressive libe-
ralisation of the movement of capital. Hence a clear ex-
press link is drawn between the Treaty rules on provision
of services and those rules relating to the movement of mo-
ney, a matter noted in the recitals to the proposed Second
Banking Directive, and applied in a restrictive 4tgay by the
European Court in Case 267/86 Van Eycke v ASPA where it

was held that since the opening of a savings account in an-
other Member State was not yet liberated under the capital
movements Directives, it was not a breach of the Treaty
provisions on freedom to provide services for Belgium to
limit tax exemptions on such accounts to deposits in local
currency at credit institutions having their head office
(siége social) in Belgium. Presumably such rules will have
to be changed when a Community law right to set up savings
accounts in other Member States comes into operation.
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Competition

It has been clear since the decision in the‘ziichher-case_,44
that in terms of Community competition law, banks are not
special, in other words they are not themselves regarded as
being entrusted with the operation of services of general
economic interest. Hence, in that case it was made clear
that if there was a concerted praétice with regard to the
charges made for the transfer of funds from one Member Sta-
te to another, then that would be a breach of article gg
(1). It also appears from the German fire insurance cases

that even where the market 1is tightly controlled, as was
the case in the German insurance mar%gt before the judgment
in Case 205/84 Commission v Germany , the competition ru-

les apply at least insofar as there is scope left for com-
"petition, repeating a view which had already been taken
with regard to certain agricultural sectors, for example.
. The judgment in these cases also reveals the intrigquing
thought that even if an agreement appears to relate only to
the national market, nevertheless if it affects the bran-
ches in that market of companies based in other Member Sta-
tes it may be capable of affecting trade between Member
States within the meaning of article 85 (1),

Since the Court's decision in Ziichner the Commission has
issued a number of formal decisions in the banking sector
which give some indication of the types of restriction
which it is prepared to tolerate. Hence, it accepteg7that
the exemption could be given to the Eurocheque system in-
sofar as it led to improvements of the payment system and
benefit to users, the uniform conditions being indispen-—
sable in the view of the Commission where the system invol-
ved a non-reciprocal service by the payee banks, and it was
further accepted that the uniform fixing of a maximum gua-
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ranteed amount, for example, was indispensable for the ope-
ration of such system. On the other hand it was made clear
that agreements at the national level £fixing commissions
were not indispensable, and had the effect of elimingging
residual competition. In the case of the Irish banks , a

negative clearance was given with regard to their agree-
ments concerning opening hours (which at first sight hardly
seems beneficial for consumers), clearing rules, and their
direct debiting scheme, although the Commission expressly

reserved its position with regard to interest rates, as it

also4gid, in rather greater detail, in the Italian banks
case . There, express exemption was also given with regard
to agreements on the collection and/or acceptance of Ita-
lian bills and documents, on the collection of bank cheques
and similar instruments payable in Italy, and on a new uni-

form type of lira traveller's cheque.

The interesting point, however, with regard to the applicq—
tion of the competition rules in the financial services
sector must surelysge the question of agreements relating
to interest rates . Before the judgment in Ziichner, the
Commission had suggested in answer to a written question in
the European Parliament that inter-bank agreements on in-
terest rates could be consig%red as monetary policy instru-
ments of the Member States . However, followingzthe Ziich-
ner judgment, Commissioner Andfiessen suggested that in-
terest rates should not be governed by inter-bank agree-
ments even if they were approved, authorised or promoted by
the competent national authorities. More recently Commis-
sioner Sutherland is reported as having stated that, "the
osmosis which sometimes exists between supervisory authori-
ties and those they supervise blurs % distinction between
genuine monetary policy and cartels™ . It may be observed
that the decisions relating respectively to Irish and Ita-

e e
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lian banks expressly refrain from deciding whether interest
rate agreements breach the competition rules or not. One
aspect of the matter came before the European Court in Case
267/86 Van Eycke , where the view appears to have been ta-
ken that it was in order for national legislation itself to
lay down the maximum rates of interest to be paid on depo-
sit accounts in order to benefit from tax exemption, but
that it would be a breach of the Treaty rules for the le-
gislation to require or incite deposit-holders to follow
the terms of a previous agreement between credit institu-
tions (which in practice had not been universally follow-
ed). This gives rise to a very subtle distinction: it is
permissible for national legislation itself to lay down ru-
les as to. interest rates, but it is not permissible for na-
tional legislation to order banks te follow an agreement
reached between the banks themselves.

Again, however, the policy question remains: should compe-
tition with regard to interest rates be permitted even to
the extent that it might affect exchange rates? Or, on the
other hand, should exchange rates and interest rates be the
fixed parameters within which competition may take place?

Capital and Current Payments

The free movement of capital is the only one of the basic
freedoms established by the EEC Treaty which has not been
held to be directly effective by the Europ%%n Court. In its
judgment in the leading case of Casati , the Court ex-
plained this partly on the relationship between the move-
ment of capital and monetary and economic policy in gene-
ral. Given that article 67 (1) of the Treaty only reguires
the free movement of capital insofar as that is necessary
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for the achievement of the Common Market, the Court took
the wview that the assessment of what was necessary was ‘a
matter for the gguncil, and on looking at the relevant
Council Directives , it noted that there was no obligation
on Member States to liberalise the movement of bank notes.
The case arose from a breach of Italian exchange control
legislation which involved the re-export of German bank no-
tes from Italy after their holder had failed to achieve his
intention of using them to buy a piece of machinery in Ita-
ly. Having found that there was no obligation to liberalise
the movement of bank notes, the Court then took the view
that there was no need for a Member State to use the proce-
‘dures-laid down by article 73 of the Treaty 1in order to
restrict the movement of bank notes.

Turning to article 106 of the Treaty which requires Member
States to authorise payments in the currency of the Member
State in which the creditor resides in relation to services
or goods provided by virtue of the provisions of the Treaty
relating to the free movement of goods, or freedom to pro-
vide services, the Court took the view that this provision
did not require Member States to allow the movement of bank
notes if such movement was not necessary and indeed stan-
dard practice in relation to the transaction in question.
By way of parenthesis, one might perhaps wonder whether the
Court's view of standard practice in relation to the habits
of small businessmen was in fact wholly accurate. Hence,
again, the Court found that the powers of a Member State
were not limited at all where there was no obligation to
liberalise the movement of bank notes. Furthermore, the
Court found that the transaction in question could not be
an invisible transacticon within the meaning of article 106
{3), where the money was in fact being re-exported from the
State in which it was supposed to have been spent. The view
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expressed in Casati that there is no requirement %o allow
cash payments was followed in Case 308/86 Lambert , where
the Court upheld Luxembourg (and Belgian) rules requiring
payments for exvorts to be by credit transfer or by cheque,
to be converted on the regulated market rather than the
free market.

It was, however, firmly established by the Court that ar-
ticle 106 (1) concerning current payments could have direct
effect insofar as the transaction to which it related was
already 1liberalised undersghe Treaty in Cases 262/82 and
26/83 Luisi and Carbone . This case, which involved

amongst other things medical expenses and touring expenses,
is particularly noticeable for the fact that the Court de-
fined the Treaty provisions on services as including the
freedom for the recipient of a service to go to another
Member State to receive that service there, an interpreta-
tion which, it may be suggested, means that virtually any
movement of persons between Member States is capable of
falling within the scope of the Treaty. The Court held éhgt
the third paragraph of art. 106 on invisible transctions
was in fact subordinate to the first paragraph on current
payments, and then set about defining the concept of cur-
rent payments as opposed to capital. It took the view in
principle that current payments constitute the considera-
tion within the context of an underlying transaction, whe-
reas movements of capital are essentially concerned with
the investment of funds. In particular, the court- held that
the transfer of bank notes does not constitute a movement
of capital where it corresponds to an obligation to pay for
goods or services. It was however accepted that article 106
only applies to 1liberalise c¢urrent payments made in the
currency of the State of the creditor, although notice may
be taken of the early decision of the English Court of Ap-
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59

peal in Schorsch Meier that art. 106 empowered a national

court actually to give judgment in that currency, an inter-
pretation which appears to go rather further than that gi-
ven by the Buropean Court itself. The Court did also accept
that Member States were entitled to control the genuineness
of current payments and to use flat rate limits as a prima
facie test for determining what was a current payment. How-
wever, the European Court has more recently applied a
restrict%ve literal approach to article 106 in Case 308/86
Lambert , holding that it is not relevant to the way an
exporter receives payment, merely being concerned to ensure
that the importer is able to make the payment. It may
respectfully be suggested that both aspects are equally im-
portant to the achievement of the genuine free movement of
goods and services, and that this judgment takes an unduly

narrow approach.

Although the Court, therefore, endeavoured to make a clear
distinction between movements of capital and current pay-
ments, it remains the case that the series of Directives on
the free movement of capital enacted under article 676ff
the Treaty appear to cover both types of transaction ,
althouéh, intriguingly, they require transfers in respect
of capital movements to be made on the same exchange rate
conditions as those governing payments relating to current
transactions, a terminology-whiéh appears to recognise that
there are two differentsgoncepts. In the version resulting
from Directive 86/566 , which in effect merged the old
lists A and B and added certain cther elements to those
lists, list A, which is a list of transactions which must
be liberalised, includes direct investments, as has already
been mentioned, but excludes purely financial investments
giving an indirect means of moving into the capital market.
The list does however expressly include transfers in per-
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formance of insurance contracts "as and when free movement
in respect of services" is extended to them. It may be sug-
gested that this adds little to the effect of the first pa-
ragraph of article 106 on current payments, and makes the
distinction drawn in the insurance cases between the types
of insurance service which may be offered by companies
established in another Member State and those which may
not, without a further authorisation, of even greater im-
portance. Indeed, list A does actually expressly include
transfers of monies required for the provision of services,
which is a clear overlap with the concept of current pay-
ments enounced in Luisi and Carbone.

On the other hand, list C which defines the transactions
whose liberalisation is not required, includes the opening
and the plracing of funds on current or deposit accounts,
and the physical import and export of financial assets. The
fact that such movements may still be restricted is of
course of theoretical interest given the current situation
in the United Kingdom, but remains of considerable interest
for a number of other Member States. Complete liberalisa-
tion from 1 July 1990 is envisaged in Directive 88/361 .,
but not without strings. Proposals aimed at eliminating or
reducing risks of tax evasion and tax avoidance are requi-
red to be put forward and considered during the interiﬁ pe-~

riod.

However, even where liberalisation is expressly required by
Community legislation, derogations from that liberalisation
have been permitted and will continue to be possible under
the 1988 Directive, albeit by a somewhat more restricted
procedure (though it may be doubted whether the terms of a
Directive may prevent the exercise of powers which will
still exist under the Treaty itself). In this context, it
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may be observed that the procedure laid down in the section
of the Treaty concerned with capital movements in article
73 to authorise restrictions, has not in practice been
used. Rather, restrictions have been authorised under ar-
ticle 108 which is concerned with the balance of payments
or, more accurately, the protection of the balance of pay~
ments of a Member Stg&e. In its judgment in Case 157/85

Brugnoni and Ruffinengo , the Court seemedsgo accept that
article 5 of the Capital Movement Directive allows con-
trols indispensable to prevent breaches of safeguard measu-
res authorised under article 108. However, it alsc accepted
that a decision taken in 1985 under article 108 could con-
tinue safeguards originally enacted in 1974 to protect the
balance of payments. One may wonder whether there really
could be said to have been a threat to the Italian balance
of payments continuing throughout all that time, and it is.
of some interest to note that fol;owing the extension sgf
the 1liberalised capital movements by Directive 86/566 ,
additional safeguard measures were enacted in favour of
those Member States which were at that %%age permitted to
restrict otherwise liberalised movements , to allow pro-
tective measures under article 108 (3) with regard to ope-
rations newly liberalised under the Directive.

To make a further comparison with the free movement of
goods, the point may be taken that when the Commission gi-
ves a Member State authorisation under article 115 not to
grant Community treatment to gocods in free circulation in
another Member State, having been imported from a third
country, the Court has consistently held that since this is
a derogation from one of the fundamental freedoms of the
Treaty, the Commission must take great care when exercisfng
its %gwers. In particular, itsgppears both from the Kaufhof
case and the Ilford case that the Commission must be
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satisfied both that the Member State is authorised as a
matter of Community law to have the measure of commercial
policy whose protection it is seeking, and that the threa-
tened importations would actually be 1likely to endanger
that policy. Unfortunately, in Brugnoni and Ruffinengo,

there appears to be no real discussion as to whether the
Commission is under a duty when using article 108 to inves-
tigate the seriousness of any threat to the balance of pay-
ments of the Member State, and whether the transactions in
questions would be 1likely to threaten the balance of pay-
ments. The specific provision in article 3 of the 1988 Di-
rective, however, requires the Commission to consult the
Monetary Committee and the committee of governors of the
Central Banks, and is subject to a power of revocation or

amendment in the Council.

Be that as it may, as the Directives do operate without de-
rogation, they will not include what ordinary private citi-
zens would regard as the free movement of money, that is
the ability freely to move cash or to open current ac-
counts, until mid 1990. The policy question remains, how-
ever, as %to whether it is desirable that such a freedg%
should be established before thglEuropean Monetary System

and the European Currency Unit are uniformly applied and
recognised, or indeed whether one should wait until a
further stage of - monetary integration. The published view
of the Economic and Social Committee, which brings together
both sides of induétry, is that liberalisationTSannot be

achieved without stabilization of exchange rates .

Whilst: it is beyond the scope of this paper to describe in
detail the workings of the European Monetary System, the
basis of its exchange rate mechanism is that each partici-
pating currency has a "central rate" fixed against the Eu-
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ropean Currency Unit (ECU}), subject to a fluctuation margin
of + 2.25% (or + 6% in the «case of Italy), and that a
"threshold of divergence", which may trigger correction
measures, is fixed at 75% of the maximum spread of diver-
gence set for each currency; adjustments of central rates
require mutual agreement of the participating Member Sta-
tes. Whilst it is not, therefore, a rigid system of fixed
exchange rates, it offers a degree of relative stability in
a world of floating exchange rates. An element of responsi-
veness in the system arises from the fact that the central
rate is fixed against the ECU, which is a "basket" currency
unit defined in terms of the sum of fixed elements of the
national currencies which make up the basket (i.e. 0.0878
pound sterling, 1.13 French franks, 0.719 German marks,
etc.). The overall value of the basket depends on the daily
value of these currency elements, but these fixed elements
do not change automatically when central rates are altered
or market values fluctuate, so that the percentage composi-
tion of the unit in terms of national currencies may chan-
ge: the péfcentage share of a currency which rises in value
will increase, and that of a currency whose value dimi-
nishes will decrease. The %378 Resolution of the European
Council expressly provides - that any revision of the rela-
tive weights of the currencies must not modify the overall
external value of the ECU, which was originally required to
be the same as that.of the previous European Unit of Ac-
count (EUA) created in 1975, which in turn was based on the
value in June 1974 of the "Speci§£ Drawing Rights" of the
International Monetary Fund (SDR) . This was also a "bas-
ket" unit, but giving a heavy weighting to the United Sta-
tes dollar, which is not included in the ECU basket. The
original Value 9% the SDR was based on the gold value of
the U.S. dollar , which also happened to be the value of
the old unit of account originally used by the European

e e o it
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Communities76. Despite the historical interest of this ele-
ment of continuity in Community units of account, it may
perhaps be suggested that it is the absence of any referen-
ce to the dollar in the current ECU which has 1led to its
growing use as a denominator of long-term locans in the fi-
nancial markets.

Indeed, it must be emphasised that in the modern world the
Community can hardly be treated in isolation in matters of
monetary policy. Therefore, it may bé suggested that one of
the more positive provisions in the Single European Act is
the amendment to article 70 (1) of the EEC Treaty, which
enables the Council to enact legislation concerning the mo-
vement of-capital to non-Member States by a qualified majo-
rity, except insofar as such measures may constitute a step
backwards from the existing level of liberalisation, in
which case unanimity would be required. One might therefore
wonder if we are about to witness the beginning of a common
monetary policy of the Community towards the outside world
- or would that be too much to hope for? One of the first
results of the revised article 70 (1) 1is article 7 of the
1988 capital movements Directive, under which Member States
shall endeavour to attain the same degree of liberalisation
in their treatment of transfers in respect of movements of
capital to or from third countries as that which applies to
operations with residents of Member States. On the other
hand, article 7 of the proposed second banking Directive
has acquired a certain notoriety for its insisteﬁCe on re-—
ciprocity in the context of the acquisition of participa-
tions in credit undertakings and the establishment of Euro-

pean Community subsidiaries by third country undertakings.
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